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IN PARLIAMENT

SESSION 2022 - 2023

HOLOCAUST MEMORIAL BILL

TO THE EXAMINERS OF PETITIONS FOR PRIVATE BILLS IN THE HOUSE OF
COMMONS AND THE EXAMINERS OF PETITIONS FOR PRIVATE BILLS IN THE

HOUSE OF LORDS
THE MEMORIAL
of
WESTMINSTER CITY COUNCIL
SHEWETH as follows:
Introduction
1. A Bill (the Bill) has been introduced into the House of Commons entitled “A Bill to make

provision for expenditure by the Secretary of State and the removal of restrictions in respect
of certain land for or in connection with the construction of a Holocaust Memorial and
Learning Centre”. The restrictions to be removed are imposed by the London County Council
(Improvements) Act 1900 (the 1900 Act).

Your Memorialist is Westminster City Council, the local authority for the London borough in
which the "certain land” affected by the Bill, Victoria Tower Gardens (the Gardens), is
situated.

Your Memorialist is the local planning authority for the Gardens, and responsible for
providing parks and gardens for the benefit of local residents. The Gardens are well used by
local residents and workers. There is a shortage of public open space generally in the City of
Westminster and particularly in the area where the Gardens are situated. It is difficult to
provide new open space. Accordingly, your Memorialist has a strong policy to resist the loss
of even the smallest open space. The policy is strongly supported by local residents. There
were more than 1,000 objections to the planning application for the Holocaust Memorial,
most if not all of which objected on the grounds of loss of open space.

In its capacity as local planning authority, your Memorialist resolved that had the planning
application not been “called in” by the Secretary of State for his own determination, it would
have refused the application because of its adverse effects on heritage, trees and the loss of
open space.

Your memorialist is also the local highway authority and lead local flood authority for the
City of Westminster, and so statutory successor to the London County Council in the
capacities in which that Council promoted the bill for the 1900 Act.

Your Memorialist submits that the Bill is plainly hybrid, for the reasons that follow.




Background: the Bill & the London County Council (Improvements) Act 1900

7. The Bill would enable a Holocaust Memorial and Learning Centre to be built on the Gardens!
despite the fact that the 1900 Act imposes a requirement upon the Commissioners of Works
(now the Secretary of State) to maintain those Gardens. In effect the Bill proposes removing
the requirement upon the Secretary of State to maintain as Gardens that part of the Gardens
on which the Memorial and Learning Centre are proposed to be built. The Bill does not affect
any land outside the Gardens. However, it should be noted that the Gardens provide an
element of the setting of the Palace of Westminster World Heritage Site.

8. The circumstances in which the duty to maintain the Gardens was imposed upon the Secretary
of State were as follows.

9. In 1899, London County Council deposited in Parliament a private Bill providing for the
widening of Abingdon Street and extending the existing embankment of the river to Lambeth
Bridge. The proposed consequential re-alignment of Abingdon Street required land to be
taken from the then existing Victoria Tower Gardens. This was land that had been acquired
by the Commissioners of Works in 1867 and laid out in 1879 as a public open space, the
Victoria Tower Gardens. As presented, the scheme that would have been authorised by the
bill facilitated but did not require the extension of the Gardens on land to the south; land
which was at that time built upon but which it was necessary to acquire and clear in order to
widen the road.

10. In these circumstances, the Commissioners objected to the Bill because they wanted the
whole of the cleared area laid out as an extension of the gardens. London County Council
agreed to do this; for its part, the Commissioners agreed to maintain the gardens so laid out. It
is this obligation that the High Court has held precludes the construction of a Holocaust
Memorial and Learning Centre. The obligation assumed by the Commissioners under the Act
was expressed to be for the protection of the Commissioners but in fact was for the benefit of
the public and, in particular, those living and working in the area.

11. The council of the Metropolitan Borough of Westminster contributed £100,000? towards the
Scheme®’. In 1965 your Memorialist was created and succeeded to the powers and
responsibilities of the former Metropolitan Borough.

Hybrid Bills and the test of hybridity
What is the test of hybridity?
12. As explained in Erskine May, a hybrid bill is

A bill brought in by the Government (dealing with Crown property, or with national
or other works in different localities etc) that affects private interests...*.

13. The test of hybridity was provided by Speaker Hylton-Foster in debate on what became the
London Government Act 1963. A hybrid bill is

! It may be noted that planning permission is not deemed to be granted by the Bill. Whatever the reason for this, it does not affect
the hybridity of the Bill as further considered below.

2 Equivalent to more than £10M in present money values.

3 The facts set out above are drawn from the evidence of Dorian Gerhold to the High Court at the hearing of the challenge by the
London Historic Parks and Gardens Trust to the grant of planning permission for the Holocaust Memorial and Learning Centre.

* See paragraph 42.3 (25" Edition).




a public bill which affects a particular private interest in a manner different from the
private interest of other persons or bodies of the same category or class.

What is a “private interest”?

14. “Private” in this context should be read in accordance with the meaning ascribed to “private”
bills. Erskine May sets out as follows in connection with ‘Private’ Bills:

..private bills are bills for the particular interest or benefit of any person or persons.
Whether they be for the interest of an individual ... or of ... a district or other
locality, they are equally distinguished from measures of public policy.

15. Accordingly, a private interest means the interest of a person or body that is distinct from and
potentially in conflict with the public interest in the promotion of a bill. As can be seen from
the extract from Erskine May above, a private interest in this context goes wider than the
concept of a private right or the interest of a private individual. This wider meaning is spelled
out in the Cabinet Office’s Guide to Making Legislation (2022):

“Private interest” is wide enough to cover not only the interests of a purely private
person or body (such as an individual or company) but also, for example, the interest
a local authority has in the administration of its area’.

16. This broader definition of “private interest” as including local interests reflects the definition
of ‘hybrid bill’ referenced in paragraph 5.2 of the Secretary of State’s submission, namely

Hybrid bills are public bills which are considered to affect specific private or local
interests, in a manner different from the private or local interests of other persons or
bodies of the same category, so as to attract the provisions of the standing orders
relating to private business.

17. In your Memorialist’s submission, where a bill, such as the Holocaust Memorial Bill,
explicitly states in its long title that it only affects “certain land”, the effect on local interests
is an important part of considering whether it is hybrid.

Application of the test to the Bill

18. In light of this definition of “private interests™, it is not correct to say as the Secretary of State
does that “no person’s private rights or local interests (including any special interest groups
and local residents) would be ‘specially’ affected” by the Bill (as per paragraph 5.13 of the
Secretary of State’s Representations).

19. Your Memorialist humbly submits that the private and local interests identified in Column 1
of the table below are affected by the Bill for the reasons set out in Column 2. Further, these
interests are ‘specially” affected, that is affected in a manner different from the private or
local interests of other persons or bodies of the same category.

% See paragraph 41.3. This paragraph goes on to note that Bills covering all of London are usually excluded, but that proviso has no
application to the Holocaust Memorial Bill as it concerns only “certain land” in part of the City of Westminster.




“Private or local interest”
engaged

How the Bill affects said “private or local interest”

(1) The interest of your
Memorialist in its capacity as
the local planning authority
for the area.

(2) The interest of your
Memorialist in its capacity as
the local highway authority
for Abingdon Street and the
length of Millbank between
Horseferry Road and
Abingdon Street which abut
the Gardens.

(3) The interest of your
Memorialist in its capacity as
local authority responsible
for the provision of open
space and amenity for the
area.

As the Cabinet Office guidance referenced above makes
clear, the interest of a local authority in the administration of
its area is a typical example of a “private or local interest”.

The Bill proposes to enable the reduction in the area of land
available for public access and recreation, and substantively
enables the reduction in the availability of such land inside
the City’s administrative area. That falls squarely within
interests of local authorities identified as private or local
interests in the Cabinet Office Guidance. In this particular
case, your Memorialist takes an acute and serious interest in
the amenity and public accessibility arising from the
Gardens, as well as its legal functions and role in protecting
the Palace of Westminster World Heritage Site.

We further refer to the application of an alternative
formulation of the hybridity test below which sets out how
the Bill plainly engages an interest of your Memorialist and
in turn triggers hybridity.

(4) The interest of the
Secretary of State for
Culture, Media and Sport
including as successor to the
Commissioner of Works

The Secretary of State is the successor of the named
beneficiary (i.e., the Commissioner of Works) of the
protections contained in section 8 of the 1900 Act. The Bill
proposes to remove the protections in section 8 in rofo.
Prima facie, the Bill therefore clearly affects a distinct
interest of the Secretary of State.

The Secretary of State for Representations state (at
paragraph 5.15) that the effect of the Bill upon the Secretary
of State for Culture, Media and Sport as the person under an
obligation to maintain the gardens is not adverse and on this
basis the Bill should not be regarded as hybrid. However,
the commentary in the precedents regarding “adverse”
effects relates to national Bills which do not identify
specific people who are treated differentially. We discuss the
use of national/nationalisation precedents below but as the
Secretary of State’s Representations accept “if is noted this
[precedent] is not directly on point” for the current Bill,
which is only of local effect.

In the alternative, if such a test of whether a person is
“adversely affected” applies, the Secretary of State has not
applied it correctly. A decision on hybridity will not turn
upon whether the Secretary of State affected currently
supports the objective of the Bill, but on whether
implementation of the Bill affects the Secretary of State’s
extant functions and in particular her duty to maintain the
Gardens. Objectively considered the duty to maintain the
Gardens cannot be exercised as effectively if the Bill is
implemented (i.e., that objectively determined interest is in
fact adversely affected), and this adverse effect should not
be balanced against the support of the Secretary of State for
the Holocaust Memorial.




“Private or local interest”
engaged

How the Bill affects said “private or local interest”

This objective approach is supported by the analogy of the
Legislative Reform (Epping Forest) Order 20116, which was
subject to the procedure for hybrid instruments despite the
fact the Corporation of London, which was responsible for
preventing building on Epping Forest, supported the purpose
of that Order.

(5) The interest of the
specific local community in
exercising its rights to open
space, and in respect of
which your Memorialist is
the local authority.

Your Memorialist submits that it is plain that the Bill has a
particular effect on the interests of those living and working
in the vicinity of the Gardens; and of the local authority in
which they are situated. These individuals and bodies are
substantively the beneficiaries of the provisions from the
1900 Act requiring the Gardens to be maintained as open

space,’ as it is they who are able to take advantage of the
Gardens for recreational purposes. The Secretary of State’s
submissions on this point are examined directly below this
table.

(6) The interest of your
Memorialist in its capacity as
the successor to the London
County Council for the area
in which the Gardens are
situated.

Section 8 of the 1900 Act is headed ‘for the protection of the
Commissioner of Works’ but substantively it reflects a
bargain reached between London County Council and the
Commissioner of the Works.® The preamble of section 8 is
clear that “it has been agreed between the Commissioners of
Works and the Council that the said works shall only be
executed subject to and in accordance with the provisions”
of section 8. On the one hand, London County Council
would contribute to the works and vest the land in the
Commissioners, and in return the Commissioners would
take on the responsibility of ensuring the laying out and
maintenance of the garden. What is proposed under the Bill
now is for the successor body to the Commissioners to
unilaterally vitiate the agreement referred to in section 8.
This plainly engages the interests of the other party to the
agreement, interests which are now vested in your
Memorialist.

Are Westminster City Council and its private and local interests affected in the same way as
any other local authority?

20. In short, no. The matter is a question of substance, and it makes no material difference to say
that your Memorialist is not named in the Bill. Substantively:

a. Your Memorialist is the local authority for all of the land affected by the Holocaust
Memorial Bill, has a clear interest in whether land in its administrative area is

6S.I. 2011 No. 1761.

7 In R (on the application of Day) v Shropshire Council [2023] UKSC 8, the Supreme Court held that “Where a local authority uses
the powers conferred by the Public Health Act 1875 (“the PHA 1875”) or the Open Spaces Act 1906 (“the OSA 1906™) to acquire
and provide recreation land or open space to the public, the land is subject to a statutory trust in favour of the public and members of
the public have a right to go onto the land for the purpose of recreation.” It is submitted the 1900 Act created an equivalent statutory
trust.

8 It is readily accepted that the heading of a provision does not have legal force, and should not be taken as determinative (The
Queen v A2 [2019] HCA 35). In the case of the 1900 Act, the heading does not alter the clear meaning of the provisions to provide
a protection to the LCC, and give a benefit to the LCC. The heading merely reflects the structure and primary purpose of the Act to
empower the LCC generally.




removed or altered from its existing function of providing publicly accessible open
space (as well such removal or alteration leading to heritage impacts). No other local
authority is affected by the Bill in this manner.

b. Your Memorialist is the successor body to the London County Council (the LCC) in
the area affected by the Bill. No other local authority has the same status or impact on
existing statutory protections in this manner.

Is the right of the local community “too general in nature”’?

21. Again, the answer is no. The Secretary of State argues that the Bill’s effects on the local
community do not lead to hybridity because the relevant provision which is to be repealed by
the Bill is for the benefit of the public generally and so the provisions of the Bill affects all
members of the public equally.

22. Your Memorialist humbly submits that it is the substance of the matter rather than the form
that is what matters here. Someone who lives in Cornwall or at any distance from the Gardens
may have the same nominal right to use the Gardens as a person who lives in the City of
Westminster, but will not use them on a regular basis; indeed, most members of the public
may be unlikely to use the Gardens from one year’s end to the next. However, those who live
and work near the Gardens are likely to use them on a regular basis. Their local interests are
therefore plainly affected in a way that the interests of those in Cornwall are not. In this
context, it is appropriate to note that there is of course use by people other than those living
and working locally; the Gardens do not function solely as a local park®. However, this does
not mean that insofar as it does so function, it should not be protected.

23. The Secretary of State’s view that “it is only the rights of the public at large that could be
said to be impacted by the Bill” incorrectly assumes that Jocal people are not comprised as
beneficiaries of the “rights of the public at large” and that the effect is the same across those
two populations (notwithstanding one population is a subset of another). In other words, it is
not a question of whether the right in question is general or local, but whether the Bill “affects
a particular private interest in a manner different from the private interest of other persons or
bodies of the same category or class”. Put in this light, and substantively, the rights of local
residents are disproportionately affected (that is to say, affected ‘in a manner different from’
the interests of others). Such a reading is consistent with Paragraph 19 of the Report of the
Select Committee on Hybrid Bills (Procedure in Committee) 1948:

Since a Hybrid Bill, by definition, affects particular interests in a manner different
Jfrom all other interests in the same category....

24. It is no response to say that the rights to utilise the Gardens as gardens are open to all
mankind when particular persons who exercise those same rights ‘in the same category’ are
disproportionately affected.

25. Precedent bears this point out: the Legislative Reform (Epping Forest) Order 2011 also
removed restrictions under a local Act (in that case, the Epping Forest Act 1878) in order to
enable the construction of a building in line with Government policy (in that case, a Muster,
Briefing and Deployment Centre to be used by the Metropolitan Police in connection with the
London 2012 Olympic and Paralympic Games). The 2011 Order was considered by the
Chairman of Committees in the House of Lords to be a hybrid instrument notwithstanding the

® The surveys that have been carried out are of numbers using the Gardens and did not seek to differentiate the place of origin of
users.




fact that the restrictions on the use of Epping Forest formally benefit the public at large; it was
recognised that in practice the Order affected the local interests of those members of the

public who happened to use the Forest for recreational activities!®. The same position applies
under the Bill.

26. The test for a hybrid instrument in the House of Lords is set out in Standing Order 216(1)
relating to Private Business in that House:

Where in the opinion of the Chairman of Committees an affirmative instrument as
defined by Public Business Standing Order 72 (Affirmative instruments) is such that,
apart from the provisions of the Act authorising it to be made, it would require to be
enacted by a private or hybrid bill, he shall report his opinion to the House and to the
minister or other person responsible for the instrument.

27. It will be apparent that this test is reliant on the test of hybridity for a bill. Accordingly, a bill
which sought to achieve similar effects to the Legislative Reform (Epping Forest) Order 2011

would have to be a private or hybrid Bill. In your Memorialist’s view, the Holocaust
Memorial Bill is plainly such a bill.!!

Application of an “alternative” hybridity test

28. Although hybrid bills are now relatively rare, this was not always the case. Introducing the
point of order which led to Mr Speaker Hylton-Foster’s ruling on the test for a hybrid bill, the
then Member for Kettering referred back to the Report of the Select Committee on Hybrid
Bills (Procedure in Committee) of 1948. This report will have been in the mind of those
advising the Speaker and forms part of the background to his ruling. It is therefore relevant to

the application of the hybridity test. The 1948 Select Committee report set out the following
test for whether a Bill is hybrid:

A hybrid Bill is a public Bill which affects private interests in such a way that, if it
were a Private Bill, it would, under the Standing Orders relating to Private Business,
require preliminary notices to be served on affected parties'>.

29. This was not just the Committee’s point of view: a Memorandum from Mr L. A. Abraham,
(former) Clerk of the Private Bills and Examiner of Private Bills, confirmed this formulation
of the test, setting out that:

A hybrid Bill is a public Bill which contains provisions affecting private rights in
such a manner that, if similar provisions had been contained in a private bill,
preliminary notices would, under the standing orders relative to private bills, have
had to be given to parties whose rights are affected.”®

10 See the Report of the House of Lords Hybrid Instruments Committee:
https://publications.parliament.uk/pa/ld201012/1dselect/Idhybrid/152/152.pdf

1 Your Memorialist notes that other Memorials deposited make reference to the Festival of Britain (Supplementary Provisions) Bill.
This sought Parliamentary authorisation for the use of Battersea Park for the Festival of Britain. It should also be noted that the
Harrogate Stray Act 1985 (Tour de France) Order 2014, Harrogate Stray Act 1985 (Tour de Yorkshire) Order 2017 and Harrogate
Stray Act 1985 (UCI Road World Championships) Order 2019, which similarly removed statutory restrictions on the use of
particular land to enable activities to take place (in those cases, professional road cycling races), could have engaged Lords Standing
Order 216 if they had been affirmative, not negative instruments.
https://publications.parliament.uk/pa/ld201314/dselect/lddelreg/156/156.pdf

12 Paragraph 2 Report of the Select Committee on Hybrid Bills (Procedure in Committee) together with the Minutes of Evidence, Sir
Geoffrey Cox, His Majesty’s Stationary Office (published 1949). The Annex to the Memorial contains the relevant extracts.

13 Paragraph 3 of the Memorandum quoted in Report of the Select Committee on Hybrid Bills (Procedure in Committee) together

with the Minutes of Evidence, Sir Geoffrey Cox, His Majesty’s Stationary Office (published 1949). The Annex to the Memorial
contains the relevant extracts.




30. Mr B. H. Coode, (former) Clerk of the Public Bills, was asked if he agreed with this
characterisation and he confirmed.!* Your Memorialist submits that there is no conflict
between this test (the Abraham formulation), and Mr Speaker Hylton-Foster’s ruling (the
Hylton-Foster formulation). Indeed, the Abraham formulation makes clear that any attempt
to read a restrictive reading into the definition of “private interests” is not supported by pre-
21* century Parliamentary practice, and that “private interests” should be interpreted so far as
consistent with the parties who need to be notified under the Standing Order and/or rights of
persons to petition against a Private Bill.

31. Without prejudice to that view that the Abraham formulation and the Hylton-Foster
formulation are compatible, applying the Abraham formulation, your Memorialist notes the

following Standing Orders under which notices would be required if the Bill was a Private
Bill:

a. Standing Orders 4, 10 and 11 — the publication of a notice with a concise summary of
the Bill. As set out in the Appendix to the Secretary of State’s Representations, “The
purpose of this PrBSO is to notify persons interested/affected by a Bill of its
existence and of the ability to petition against it”. In considering who might be
interested or affected by a bill, it is worth considering who the Standing Orders
permit to be heard on a petition against a bill. Under Standing Order 95 a society,
association or other body sufficiently representing amenity, educational, travel or
recreational interests may be permitted to be heard on a petition against a private bill
in respect of the interest that they say will be adversely affected to a material extent;
similarly by Standing Order 96, a local authority may be permitted to be heard on a
petition in respect of an alleged adverse effect on the whole or part of its area; as well
as the inhabitants of such an area. It is plain therefore that preliminary notices would
be served under this paragraph (and it is noteworthy the Secretary of State accepts
this “would apply in principle™).

b. Standing Order 18 — this requires a notice to any person who has the benefit of a
protective provision that a bill is proposing to alter or repeal. The Secretary of State’s
Representation acknowledge both that “It could be said that section 8 of the 1900 Act
is a protective provision in favour of the “Commissioners of Works™” and that it
“would apply”. For completeness, your Memorialist considers itself a beneficiary of a
protective provision under section 8 (for the reasons set out in Row (6) of the Table
above), and should have received notice under Standing Order 18.

c. Standing Order 5 — this Standing Order requires that where “use of” of open space is
authorised by a Bill, a notice shall also contain a description of “open space or
protected square... in which it is situate, and an estimate of the area of so much of
such surface as is proposed to be compulsorily acquired or used”. Unlike paragraph
(a) and (b), this does not require a notice to a specific person, but your Memorialists
submits that this is plainly indicative of the fact that “if similar provisions had been
contained in a private bill, preliminary notices would, under the standing orders
relative to private bills, have had to be given to parties whose rights are affected”.

32. The Secretary of State’s Representations state that the consideration of the Standing Orders in
the Appendix thereto is provided “should the Examiners find that the Bill is hybrid”. As is

1 Ibid, (“Yes, quite” at paragraph 360 of the Minutes of the Evidence, quoted on page 48 of the same Book). The Annex to the
Memorial contains the relevant extracts.




made plain by the Abraham formulation, the mere finding that a Standing Order requiring the
giving of notices would apply if the Bill was a Private Bill is definitive of whether a Public
Bill should instead be a Hybrid Bill. It should therefore be accepted, given the Secretary of
State agrees some of the Standing Orders could or would in fact apply, that the Bill is
properly to be regarded as a Hybrid Bill.

The Secretary of State’s reliance on precedents relating to public policy

33. The Secretary of State’s representations claim (in paragraph 5.10.3) that the Bill is not hybrid
because it “is implementing public policy”, and refer to a number of precedents in this regard.

34. First, it is clearly wrong to argue that a bill cannot be hybrid simply because it implements
public policy: all recent railway hybrid bills have implemented public policy, but they also
affected private interests and so were hybrid. It is also clear that the public policy test
properly formulated applies to “bills dealing with matters of public policy whereby private
rights over large areas or of a whole class are affected”, as set out in paragraph 5.9 of the
Secretary of State’s representation. The Holocaust Memorial Bill is not such a bill, and so the
precedents on which the Secretary of State seeks to rely are not directly relevant to the Bill.

35. The Secretary of State’s Representations attempt to paraphrase a test of hybridity on this issue
(at paragraph 5.10: “the Bill is implementing public policy”). The Memorandum from Mr L.
A. Abraham, (former) Clerk of the Private Bills and Examiner of Private Bills makes clear
that “most hybrid bills, though they are of only local application are... founded on reasons of
State policy” and that “in general, hybrid bills are measures of public policy.”*> Your
Memorialist humbly requests that the test (proposed at 5.10 of the Secretary of State’s
Representations)'® should therefore be rejected.

36. It is important to acknowledge, as clearly noted by the Report of the Select Committee on
Hybrid Bills (Procedure in Committee) 19487, that Hybrid Bills are not all of the same
nature. The use of precedents in the Secretary of State’s Representations frequently relate to a
specific type of Hybrid Bills of a national nature. In particular, no weight should be given to
the attempt to pray in aid the Iron and Steel Bill of 1948-49 and the Education Reform Bill of
1987-88 (as suggested in paragraphs 5.3 to 5.11).

37. The Report of the Select Committee on Hybrid Bills (Procedure in Committee) 1948 sets out
four types of Hybrid Bill and most pertinently notes (at paragraph 3):

The definition embraces a number of different types of hybrid bills. There are first
bills promoted by Ministers of the Crown to acquire particular sites for the
construction of public offices or post offices... in future the number of these [hybrid]
bills will be considerably reduced [given the compulsory acquisition powers under
the Town and Country Planning Act 1947]. But as Sir Thomas Barnes has pointed
out, an act of Parliament will still be necessary where there are statutory restrictions
on _the use of the Site. Secondly there are bills regulating Crown property which, if
they affect private rights, must proceed as Hybrid bills. Thirdly, there are bills such

13 Paragraph 16 of the Memorandum quoted in Report of the Select Committee on Hybrid Bills (Procedure in Committee) together
with the Minutes of Evidence, Sir Geoffrey Cox, His Majesty’s Stationary Office (published 1949). The Annex to the Memorial
contains the relevant extracts.

16 For completeness, at paragraph 5.20 of the Secretary of State’s Representations, the proviso is added that “should the Bill
implement public policy where a whole class is affected, it will not be hybrid”. For the reasons explained in this Memorial, the
Holocaust Memorial Bill does not fall within that proviso in any event.

17 Paragraph 3 of the Report of the Select Committee on Hybrid Bills (Procedure in Committee), Sir Geoffrey Cox, His Majesty’s
Stationery Office (published 1949).




as the Agricultural (Miscellaneous Provisions) Bill, 1944, which are public bills with
only one or two clauses which affect private rights. Finally there are bills involving
the transfer of properties belonging to particular corporations or companies to the
State or to public boards.

38. The examples given in the Secretary of State’s Representation are all bills which might have
fallen into this final, fourth category. However, the Bill does not. Rather it falls squarely into
the first category as a bill which removes “statutory restrictions on the use of’ a particular
site. It is respectfully submitted that principles relating to the fourth type of hybrid bill
mentioned are not properly capable of extrapolation to the first kind. In particular, the
Secretary of State’s references to the materiality of an ‘adverse’ effect, as well as its attempt
to paraphrase a test of hybridity into “the Bill does not single out a person or body from a
defined class for special treatment” must been seen in the context of the fourth type of hybrid
bill. It is clear, when Government has previously proposed nationalisation or non-specific
consolidation across the country why the absence of a ‘single person’ is relevant. No such
principle applies in the first type of hybrid bill where a statutory restriction and protection is
proposed to be removed from a specific parcel of land which is subject to various “private
rights” (defined broadly to include the interests of a local authority in administering its area).
This is plainly seen in the analogous Legislative Reform (Epping Forest) Order 2011.

Conclusion

39. Your Memorialist submits this Bill should proceed as a Hybrid Bill on the basis that:

a. applying the Hylton-Foster formulation, the Bill affects:
i. the private and local interests (as defined in the Cabinet Guidance) of your

Memorialist in its capacity as a local authority and a successor body to the
LCC in a manner different from other local authorities;

ii. the particular interests of the local community in a manner that is
substantively and disproportionately different from the public at large; and

iii. the objective position of the Secretary of State in her statutory capacity as the
preserver of the public gardens under the 1900 Act;

b. applying the Abraham formulation, the Bill would — if it were a Private Bill — clearly

engage the requirement to serve preliminary notices under the Private Bill Standing
Orders; and

c. the Bill falls squarely within the first type of Hybrid Bill identified in the 1948 Select
Committee’s typology of Hybrid Bills, as a bill that removes statutory restrictions on
the use of certain land, as may be seen from the close analogy of the hybrid
Legislative Reform (Epping Forest) Order 2011.

YOUR MEMORIALISTS therefore request that they may be heard by themselves, their
Agents and witnesses in support of the allegations contained in this Memorial.

13 April 2023

BDB Pitmans LLP

Parliamentary Agents for Westminster City Council







ANNEX: EXTRACTS FROM REPORT OF THE SELECT COMMITTEE ON
HYBRID BILLS (PROCEDURE IN COMMITTEE), SIR GEOFFREY COX, HIS
MAJESTY’S STATIONERY OFFICE (PUBLISHED 1949).
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" at the time of private ‘busingss; and,

secondly, -we are responsible for provu\hng
ithe :clerks o take the. committees. on ‘op-
-posed pnva.te bills. ' The. Unopposed .Bjll

. 'Commﬂi‘{ee is taken by a clerlc who, though

in. my office, is in fact seconded.

y-
R o t ‘as . Private  Secretary to,\_tlfge Cha.n'-
“man . iof ‘Ways' ‘and -Means,  ‘who is e

".‘officio. Chairman of ‘the Committee onUn-

- “-opposed Bills; and, as far as my personal
- duties in ‘that regard are concerned, ‘I only.
come..in; 5o : far -as:the -clerks ‘to - fpposecl :

or ad--

€0, mmlttees may:-come . to- me
ice. on  procedure; -and . the -committees
hemselves may also: do that, 1f they wish:
,y other functlon, of course! ' is ‘as ‘one
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Members present:
) MR BENSON (Chmmwm)

ate
‘ Bdls, in which capaci ity I am responsible -for "
'seeing that the Standing Orders have been-

‘this way. When a bill on ithe face of it}

“that the bill iay affect private rights; .an |
-bill, and then-I or my- brother Examiner 3.

~not it does come ‘within that category and

" for us on the subject of hybrid bills. Will

Memora,ndum by Mr. L A. Abra,ham, Clerk ‘of ana,te Bﬂls one of the 3
VI Examlners of PetlthIlS for ana.te Bllls v 4

PRELIMINARY' OBSERVATIONS KRR R A

~A hynbnd b111 is.a publi¢ bill whxch contams prov1510ns a,ffectmg pnvate nghts‘ :

‘in_such'a manner that, if similar provisions had been contained in a private
"rehmmary' ‘notices would, under the standing orders relating to private bills,

ave had_to be given o the parties. Whose nghts a:e aﬁected * For a b111 to be

~

-Mr. Gra.nvxlle 'Sha.rp
Mz, Sparks. -
Mr‘ Wllha.m Wells

of the Exa.mmers of Pehuons for' Pr

complied with.. - The agent for- the promo-
ters. 'of every pnva.te bill ‘appears at the = 7 &
begmnmg -of :the Session to prove whether ... - %
or mot they have complied  with Standmg;
Orders; and I _Teport accordingly” to ‘th
" ‘House; ‘and sometimes, . though™ not: v
often, .they are contested at that- sta.ge in -
luch case. it . fa.lls on me to decxde €-..
tween “the pa.rtles v

In rega.rd to hybnd bﬂls, I comie - in m‘

appears’ ‘%5 affect. private rights; the ‘clerks .
in the Public. Bill Office edmse the Spea.ker
of that, and if ithe Speaker is satisfied that 3.

there is a_prima. facie case for supposmg

Order is supposed to be fhade by the Hojse, §"
ordering - thé -Examiners to. examine :'the i

in’ the .House of Lords, - Jefireys, : |
examine it, and ‘we" decxde whether ‘or’

whether or ‘not the Standmg Orders ha,ve
been comphed thh

2. You have prepa.red a. Memoran m

you -hand ‘that in forma.lly?'——Yes

(Memo- i
randum  Was . handad m) P

‘L aarze
B

0 Commons, a.pphed to every water con
i i "

A"Bﬂl purely pubhc ha§ been converted by amendment into a hybud b1ll Thus the.
- Waterworks Clauses' Act (1847) Amendment Bill, 1884-8s, as introduced .into the House = -
a.ny m the kmgdom By an a.mendment made .+ -




SRR AN

" Hybrid bills, when reported from select, or from joint, committees, are recommitted . .

A Wheve the Bill contains a Preaﬂ'blfe;

-taking any evidence.| In other cases the proving of the preamble has

- appear as suitors for the bill,"’** in the case of some hybrid bills the ‘promat As>~:j

" for the bill could be heard in its support. This doubt originated'in'a complete misconception :

“Evidence, pp. 2, 9-

- No. 273, p. iv-;. Watermen's and Lightermen’s Company Bill, 1892 (an apposed. bill), Report:

2 ‘ MINUTES OF EVIDENCE TAKEN BEFORE THE SELECT -

27 Jaruary; 1948.]

hybrid it must not merely affect private interests—as Mr. Speaker Whitley -ongce -
said, * every public bill in some sense affects some private interests ¥t must
affect the interests of particular individuals or corporate bodies as, distinct: from. "
the interests of all persons or corporate bodies in the particular category to which
the individuals or corporate badies whose interests are affected belong. :

2. Hybrid bills are committed in, the first instance to a select, or in’ somie cases
to a joint committeet and an order is made that all petitions presented against'
the bill within a certain time shall be referred to the committee, and ‘that the -
petitioners praying to be heard by themselves, their counsel, or’ agents; shall be-
heard against the bill, -and counsel or agents heard in support - of ‘the . bill.{

to a committee of the whole House, and thenceforward pursue their - course as
public bills. co i Pl

3. Formerly hybrid bills invariably contained pf-é.amfales. Thé ﬁrsj:vinsta.rfcé_ﬂ]’."
have found of a hybrid bill without a preamble is the New Forest Bill, 1877.°
Since then 39 hybrid bills with no preamble have been introduced. In recent

years the absence of a preamble has become. increasingly frequent.

' PRESENT PROCEDURE IN SELECT CommiarTeEs oN' HyBRID BILLS -

X . pREE P . . . yas

4. Where the bill has a preamble the procediite in select committees on hy
bills is generally similar to the pracedure in private bill committees. The Commit
will' be familiar with this. " On occasions, however, a course of procedure: ¢ ’
in material respects from that followed in private bill committees has been adopted. ©
Thus, committees have sometimes aecepted reports of commissioners: or-evidence -
taken before committees on bills in former sessions ‘as sufficient praof of
allegations in the predmble instead of requiring them to “be proved b
evidence.§ In some instances committees have found the preamble proved

postponéd until after the clauises have been considered.q. - And whereas;
case of private bills, * the persons whose private interests are to be. prom

Have not been. represented by ‘either counsel or agents. In‘ such -cases 'the. .
chairman of ‘the committee (who was often the Member who “had - introdriced.
the Bill) took upon himself the examination in chief of the witnessés in ‘support
of the bill.11 : C L e

* 193 H.C. Deb. 5s. 1687 . . : Ry

+ This proceeding has been dispensed: with, se¢ :Sir. Walter Scott Montiment and D
Forest Bills, 1841, 96 Com. Journ. 25T, ‘385, both unopposed bills, and’ Metropolis: A
Bill, 18678, 123 Com. Journ. 61, 71, 76.-" Several petitions had beén presented agai
last-named bill, praying ‘to be heard by counsel, but:as the parties had beén hear
committee on a similar bill in the precedirg session, the Heuse refused to allew. the
to be reopened. ¢ : DT : i ‘

{ The words ‘‘ or agents "’; where they occur for theé second time, were first inse

ordét ifi’ Session 1933—34 to meet a doubt raised by a parliamentary agent whether
of the purpose of the order which was to give the promoters, not a right to be heard, but.a
right to be heard by counsel. The right of the promoters to be heard was a corollary of their
obligation to prove the preamble. = T
§E.g. Chelsea Bridge and Thames Embankment. Bill, :1846, MS Minutes ; Metropolis-
Water Supply Bill, 1852, Evidence, Parl. Pap. (H.C.) Sess. 1852, No. 395, p: 2.; ' Parochial
Charities (London) Bill, 1883, Report, Parl. Pap. (FL.C.)'Sess. 1883, No. 185, p. iv. R
|| River Thames (No. 2) Bill; 1885, Report, Parl. Pap. (H.C.) Sess. 188485, No.-218, p.;iv; |
London Institution (Transfer) Bill, 1912, Report, Parl. Pap. (H.C.) Sess. 1912-13, No. o]
Evidence, p. Toy: .. 1o fppire 00 S Y T L
9 E.g. Lloyds’ (Signal Stations) Bill, 1888, Report, Parl. Pap. (H.C.) Sess. 1888, No. 344,

%% May, Parliamentary Practice, 14th ed., p. 825. T - .
11 E:g. County of Suffolk Bill, 1go4 (an unopposed bill), Report, Parl. Pap. (H.C.) Sess. 190%, -

Parl. Pap. (H.C.) Sess. 1892, Nos, 237, 280, Evidence, p. 3. -




asionally be
hard-to,-see

X an
this categor
1 with Tespect ‘t




Chairman.

as raised and ‘the Speaker- gave

ey s S m———_

meftionied ‘already. Tt was never caised “on’
the: Transport Bill or on - any “of ‘the’

- ‘thought the questzon would be raised as
fo ‘why: they.:: were. -not - refen‘ed to the
Exa.mme:s? . g

ey

gees to a hybnd b +»CoTm; '1ttee beca.use
B been- reported o' by the Examiners’
erl:am way ’That 1s really the
dld you send for msta.nce the
‘Na.txonahsa.txon Bill to the
. Exaj iners?~—No. ' That Bill ‘was
" ‘to the Examiners because ‘a

o’ the" first precedent
after the two I

UL ; /a.
{ Transport Blll?——NO, the Transport Blll

35T The Ooal Industry _:Na.honahsa,txon
Bx?ll came ﬁtst as a. matter i fa.ct —Dld
it ! .

Ch(mman.‘ S

3 So far as'I remember, the only

o tlansport ) blll :which serlously mterfered
- with ,‘pnva.te ‘rights* was’
Pa; enge x %

. :353. That’ was vnot ‘a hybrld blll?——The
- London Passenger. Transporf Blll of 193I
was a hybrld bi
have’be

a,s he - Bill / <natlonahsmg mmmg
hybrid’ blll? . No

Chammm ] No. hut We are now trymg to
get at _the redson for the raling that" some--
thing ‘that nationalises a complete entit
not a’ hybnd ‘bill wheéreas something wh

" ‘ga.lilzlona.llses a pa.rt of ‘an entlty isa hybnd

: “Mr: -Lenno: Boyd } Because ‘the: entlty
. »rmght all be - Tson’; nds; ‘so 1t
N tmght be aﬂectmg a -smgle pnva.te‘mterest

a’ rulmg? ‘The matter ‘'wis raised and -we"
have “a Speakers .decision - ‘on two Bxlls :

- nationafisation bills,: curiously’ enough o L

'th_at the . ‘London - : Pa.ssenger”

iS 'so, paramoiint
a “hybri

must  not merely -affect
:Mr. “Speaker ‘Whitley ne i
public bill in 'some sense affects some priva
ki X

. mterésts must a.ﬁec

| ot co porafce bodies in the particular categor
‘to hich . th md iduals -

-do’ y ‘
by that 1921 precedent _nd ¥
precedent, but befo .
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