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Graham Smith is a solicitor in private practice in London. He is the editor and main 
author of the legal textbook Internet Law and Regulation (Sweet & Maxwell, 5th edition Dec 
2019). He also writes the Cyberleagle blog. 

This submission is made in Mr Smith’s personal capacity. The views expressed are not 
attributable to the law firm at which he works or to any of its clients. 

1. OFFENCES EXTENDING ONLY TO PART OF THE UNITED KINGDOM 

1.1 This supplementary submission considers further the topic raised in the last sentence 
of paragraph 4.2 and footnote 16 of my submission of 26 May 2022, namely how the 
illegality duties under Clause 9 of the Bill apply to offences that extend only to some 
parts of the UK.  

1.2 I posed the question: “For offences that apply only in part of the United Kingdom, does 
the Bill contemplate that the platform would have information about their applicability 
(or not) to a given item of content?” The footnote asked whether Clause 52(9) has the 
effect, for the purposes of the illegality duties, of extending such offences across the 
whole of the UK. 

1.3 The answer appears to be that for the purpose of the illegality duty, the combined effect 
of Clause 52(9) and (12) is that an offence in part of the UK is to be treated as an offence 
for the whole of the UK, without regard to the location of any conduct relating to the 
post in question. That can be seen from para 299 of the Explanatory Notes: 

“Content amounting to any offence under the law of England and Wales, 
Scotland or Northern Ireland which meets the definition under subsection (4) 
is illegal content (or, as appropriate, priority illegal content, CSEA content etc.) 
in all parts of the United Kingdom for the purposes of regulation under this 
Bill” 

1.4 This does not, it should be stressed, mean that an individual user anywhere in the UK 
would commit an offence under a criminal provision limited to one part of the UK. The 
territorial extent of the substantive offences remains the same. It does mean that the 
platform’s illegality duties operate as if such offences did extend UK-wide. So a 
platform would not have to be concerned with the location of the user or their post 
within the UK. Indeed it would appear to be contrary to the illegality duty for a platform 
to make such a distinction. 

1.5 Some illustrations of the effect of this are that, in addition to the applicable “home” 
law, a user’s post would fall to be adjudged by the platform under the illegality duty: 
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1.5.1 For Scottish and Northern Irish posts, according to the Bill’s new England 
and Wales Harmful Communications offence. 

1.5.2 For English and Welsh posts, according to the Scotland and Northern Ireland 
S.127(1) Communications Act 2003 (the remainder after repeal for England 
and Wales). 

1.5.3 For English, Welsh and Northern Irish posts, according to Scotland’s Hate 
Crime and Public Order Act. 

1.5.4 For Scottish and Northern Irish posts, according to the England and Wales 
Public Order Act 1986 offences. 

1.5.5 For Scottish and Northern Irish posts, according to the newly codified 
England and Wales public nuisance offence (S.78 Police etc Act 2022). 

1.5.6 For Scottish posts, under the England, Wales and Northern Ireland 
Protection from Harassment Act 1997 offence. 

1.6 On this basis the illegality duties under Clause 9 could be said to embody a ‘most 
restrictive common denominator’ approach to differences between criminal offences 
within the UK. 

 


